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RALPH J. CIMON, |11,
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MEMORANDUM DECISION ON MOTION TO ALLOW JURISDICTIONAL DISCOVERY
AND RECOMMENDED DECISION ON MOTIONS TO DISMISS, FOR SUMMARY
JUDGMENT AND TO CHANGE VENUE

Defendant The Guardian Life Insurance Company of America (“ Guardian™) moves for summary
judgment in this action that it emoved from the Maine Superior Court (Knox County). Defendant
Christopher Gaffney moves to dismiss dl clams asserted againgt him on the ground of lack of persond
jurisdiction. Theplaintiff movesfor leaveto conduct discovery with respect to Gaffney’ smotion and, inthe
dternative, for transfer of thisaction to the United States Digtrict Court for the Digtrict of Massachusetts. |
deny the motion for jurisdictiona discovery and recommend that the court grant the motionsto dismissand
for summary judgment, rendering moot the mation for a change of venue,

I. Motion to Dismiss

Gaffney’ s motion to dismissinvokes Fed. R. Civ. P. 12(b)(2). Defendant Christopher Gaffney’s

Motion to Dismiss (“Motion to Dismiss’) (Docket No. 20) at 1. A motionto dismissfor lack of persond



jurisdiction, governed by this rule, raises the question whether a defendant has * purposefully established
minimum contactsin theforum State” Hancock v. Delta Air Lines, Inc., 793 F. Supp. 366, 367 (D. Me.
1992) (citation and interna quotation marks omitted). The plaintiff bears the burden of establishing

jurisdiction; however, where (as here) the court rules on a Rule 12(b)(2) motion without holding an

evidentiary hearing, a prima facie showing suffices. Archibald v. Archibald, 826 F. Supp. 26, 28 (D.

Me. 1993). Such ashowing requires more than mere reference to unsupported alegationsinthe plantiff's
pleadings. Boit v. Gar-Tec Prods., Inc., 967 F.2d 671, 675 (1st Cir. 1992). However, for purposes of
consdering a Rule 12(b)(2) motion the court will accept properly supported proffers of evidence astrue.
.

The complaint includes the following rdevant factud dlegations Gaffney is a resdent of
Massachusetts who at dl relevant times was acting as an agent of Guardian.* Complaint (Attachment 4 to
State Court Record (Docket No. 5)) 11 3-4. Gaffney handled al mattersrelating to adisability insurance
policy issued to the plaintiff by Guardian. 1d. 15-6. Theplantiff closed hisdentd officein Massachusetts
inthe late summer of 2000 and moved to Maine. Id. 11 7-9. Hekept hispost office box in Massachusetts
until the end of October 2000. Id. 7. Hecdled Gaffney from Maine and gave Gaffney hisnew address
and telephone number and asked for an gppointment to discussincreasing hisdisability insurance. 1d. 9.
Gafney informed the plaintiff that he was in the process of moving but would follow up on the plantiff’'s
inquiry a amore convenienttime. 1d. 10. Gaffney never contacted the plaintiff again. 1d. J11. Guardian
sent aquarterly bill for the premium on thisinsurance to the plaintiff’ s M assachusetts addressin December

2000; it was returned to Guardian because the post office box had been closed. 1d. 1 12. The plaintiff

! The complaint names Berkshire Life I nsurance Company as adefendant. Complaint 2. Guardian, successor in interest
(continued on next page)



never received notification that the bill had been returned asunddiverable. 1d. §15. Guardian canceled the
policy for non-payment of premiums on or about March 28, 2001. 1d. §17. On or about October 27,
2001 the plaintiff was injured and subsequently becametotally disabled. 1d. §18. The plaintiff contacted
Guardian and discovered that his disability insurance policy had been canceled. 1d. 1 21.

In order to show that this court may exercise persond jurisdiction over Gaffney, the plaintiff must
make a prima facie showing of jurisdiction by “citing to pecific evidence in the record thet, if credited, is
enough to support findings of al factsessentid to persond jurisdiction.” New Life Brokerage Servs.,, Inc.
v. Cal-Surance Assocs., Inc., 222 F.Supp.2d 94, 97 (D. Me. 2002) (citation and internd quotation marks
omitted). When no evidentiary hearing is held,

the plaintiff must make the showing asto every fact required to satisfy both the
forum’s long-arm statute and the due process clause of the Condtitution. In so
doing, the plaintiff must make affirmative proof beyond the pleadings. When
determining whether the plaintiff has made the requisiteprima facie showing, the
court considersthe pleadings, affidavits, and exhibitsfiled by theparties. For the
purposes of such a review, plaintiff’s properly supported proffers of evidence
are accepted as true and disputed facts are viewed in a light favorable to the
plaintiff[;] however[,] unsupported dlegations in the pleadings need not be
credited.
Id. (citations and internd quotation marks omitted).

The plaintiff does not gppear to contend that this court has genera persond jurisdiction over
Gaffney; such jurisdiction arises when adefendant has continuous and systematic generd business contacts
with the forum state. United Statesv. Swiss Am. Bank, Ltd., 274 F.3d 610, 619 (1st Cir. 2001). Inthis

case, the plaintiff relies on contacts that cannot reasonably be described as continuous and systematic.

Oppostion of Plantiff to Defendant Gaffney’s Motion to Dismiss, etc. (“Dismissal Opposition”) (Docket

to Berkshire Life Insurance Company, was substituted as a named defendant upon motion of the plaintiff. Docket Nos.
(continued on next page)



No. 29) at 6-7. The issue must accordingly be anadyzed on the basis of specific persond jurisdiction,

which has three dements.
Firgt, an inquiring court must ask whether the claim that undergirds the litigetion
directly relates to or arises out of the defendant’s contacts with the forum.
Second, the court must ask whether those contacts congtitute purposeful
availment of the benefits and protections afforded by the forum’slaws. Third, if
the proponent’ s case clearsthefirst two hurdles, the court then must andyzethe
overdl reasonableness of an exercise of juridiction in light of a variety of
pertinent factors that touch upon the fundamentd fairness of an exercise of
juridiction.

Phillips Exeter Acad. v. Howard Phillips Fund, Inc., 196 F.3d 284, 288 (1st Cir. 1999).

Gaffney dates that he has lived and worked in Massachusetts at dl times. Declaration of
Christopher Gaffney (Docket No. 34) 4. Heisnot and never hasbeen licensed asan insurance broker or
agent in Maine. 1d. 5. Hedoes not transact businessin Maine and hasnot had clients or customerswho
resdein Maine. Id. §6. He hasnot solicited busnessin Maine. Id. 7. Hewasnot in charge of mailing
notices, receiving paymerntsor otherwise keeping track of policyholders' accounts, addressesor claims. 1d.
1 8. He had not derived any income from sources in Maine, owns no property in Maine and has never
resded or worked in Maine. 1d. 9.

The plaintiff contendsthat he " believed that the Defendant Gaffney did businessin Mainebased on
the telephone call wheretheissue of increasing additional coveragewasdiscussed.” Dismissa Opposition
a 6. He"agrees’ tha the singleteephone call mentioned in hiscomplaint would not provide sufficient basis
for this court to exercise persond jurisdiction over Gaffney, id., but arguesthat “[jurisdictiona discovery in

thiscasemay yet confirm that this Court has persond jurisdiction over the Defendant Gaffney,” id. at 7. He

arguesthat “[a] subgtantia part of the events in this case took place in Maine,” liging his reliance on the
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“representation” made by Gaffney during the telephone cdl, which he aleges resulted in damage in Maine
and created a*“ continuing obligation with the expectation of conducting future busnessin Maine,” id., and
“a least one telephone cal to Maine in response to an inquiry from hisinsurance client,” id. at 8. Heaso
relieson a®“demandfor relief . . . directed to both Defendants[that] originatedinMaine” 1d. Hisaffidavit
says that during the telephone cal mentioned in the complaint, Gaffney “informed my wife that he was
moving, that the moving van wasin front of his house a that moment, but that he would follow up on this
inquiry and cal my wife or me back & amore convenient time.” Declaration of Plantiff in Oppodtion to
Defendant Gaffney’s Motion to Diamiss, etc. (“Plantiff’s Aff.”) (Docket No. 30) { 7. The second
telephone cal mentioned in the plaintiff’ soppodtion is described asfollows. a sometime after November
16, 2001 “[w]hen Jean Cimon finally had a telephone number where she understood she could cdll the
Defendant Gaffney, she cdled and left a message for him to cal back. The Defendant Gaffney made a
return call and left a message on the answering machine. Jean Cimon ultimately was never able to speak
with the Defendant Gaffney.” 1d. 1 14. The affidavit states that Jean Cimon sent Gaffney a letter dated
November 26, 2001 and that the plaintiff “gavenotice’ to Gaffney that he wanted the policy reinstated by a
letter dated November 27, 2001. 1d. 115, 17.

The plantiff damstha Gaffney negligently breached certain dutiesof care, Complaint 23; violated
Chapter 93A, Section 2% and Chapter 176D, Section 3(9)® of the Massachusetts General Laws,id. 128;is

equitably estopped to deny him relief, id. 11 33- 36; and breached acontract with the plaintiff, id. 1 38-40.

2 That statute provides, in relevant part: “Unfair methods of competition and unfair or deceptive acts or practicesin the
conduct of any trade or commerce are hereby declared unlawful.” Mass. Gen. Laws Ann. ch. 93A, § 2(a).

% That statute provides that unfair claim settlement practices, which it defines, constitute unfair methods of competition
and unfair or deceptive acts or practicesin the business of insurance. Mass. Gen. Laws Ann. ch. 176D, 8 3(9). None of
the unfair claim settlement practices defined in the statute appear to apply to an agent or broker, asopposed totheinsurer
itself.



None of these clams arises out of or directly relatesto Gaffney’ s telephone cdl leaving amessage on the
plantiff’sanswering machine after hewasinjured. Nor may aplaintiff establish persond jurisdiction over a
nonres dent defendant by hisown unilaterd act of sending correspondenceto that defendant fromwithinthe
jurisdiction. Nowak v. Tak How Invs., Ltd., 94 F.3d 708, 716 (1st Cir. 1996) (defendant’ s contact with
forum state must be voluntary, not based on unilaterd actions of another party). None of the clamscould
reasonably arise out of or directly relate to the first telephone call, but the reason for this conclusion with
respect to the first claim requires separate treatment.

Gaffney’ s dleged statement — that he was moving, but that he would follow up on the plaintiff’s
inquiry and cal him back a amore convenient time— cannot reasonably be construed to undergird Count
|. The inquiry was a request to discuss increasing the amount of coverage. Pantiff’s Aff. 6. The
complaint does not dlege any injury arising out of the lack of an increase in the amount of coverage under
the policy; it dlegesinjury ariang out of the cancellaion of the policy. The plaintiff alegesthat Gaffney was
provided with his new address during that telephone call; hisinjury arises out of Gaffney’ sdleged falureto
convey the change to Guardian. That failure occurred in Massachusetts, if it occurred at dl. Thefact that
the plaintiff or hiswife placed the cal to Gaffney, dong with the substance of his reported statements, also
makes clear that the cdl did not condtitute purposeful availment by Gaffney of the benefitsand protections
afforded by Maine laws. In addition, the fact that the results of Gaffney’s dleged omissons were felt in
Maine is not enough to conditute minimum contects. Massachusetts Sch. of Law at Andover, Inc. v.
American Bar Ass'n, 142 F.3d 26, 36 (1st Cir. 1998). The plaintiff has faled to establish the first two
elementsof thetest for persond jurisdiction and Gaffney accordingly isentitiedtodismissd. See generally
Phillips Exeter Acad. v. Howard Phillips Fund, Inc., 196 F.3d 284, 289-91 (1<t Cir. 1999); Sawtelle

v. Farrell, 70 F.3d 1381, 1389-93 (1t Cir. 1995).



[I. TheMotion to Allow Discovery

The plantiff contends that he is entitled to discovery on the question of this court’s exercise of
persond jurisdiction over Gaffney before the court addressesthe motion to dismiss because he“isunfamiliar
with the business practices of the Defendant Gaffney and would need discovery in order to determine
whether or not the Defendant Gaffney, in fact, had done businessin the State of Maine, had been licensed
to provideinsurancein the State of Maine, had written policiesfor Maineresdents, etc.” Plaintiff’sMotion
to Allow Jurisdictiona Discovery, etc. (Docket No. 28) at 6. Both Gaffney and Guardian have filed
memorandain oppodtion to thismotion. Defendant Gaffney’ s Oppodtion to Plaintiff’s Mation to Allow
Jurigdictiond Discovery (Docket No. 33); Defendant Guardian’ s Opposition to Plantiff’ sMotion to Allow
Jurisdictionad Discovery (Docket No. 35). Gaffney hasaready provided hissworn statement that he has not
done any busnessin Maine and has not been licensed to provide insurance in Maine.

In hisreply memorandum, the plaintiff revertsto reliance on the substance of Jean Cimon’ sreported
telephone conversation with Gaffney. Flaintiff’ s Reply Memorandum in Support of Plaintiff’s Motion to
Allow Jdurisdictiona Discovery (Docket No. 36) a. 2. Heproposesto inquire of Gaffney about “thebasis
on which he made the . . . stlatements which led the Plaintiff to the not unreasonable assumption that the
Defendant Gaffney could do businessinthe Stateof Maine” 1d. However, itiswhat the plaintiff contends
that Gaffney did not say during that telephone conversation that he asserts led him to thisassumption. 1d.
Contrary to the plaintiff’ s assertion, it is not clear based on what Gaffney is reported to have said that he
contemplated a future business relationship with the plaintiff “and a continuing sde of disability insurance

policies” 1d. That isnot areasonableinferenceto draw from Gaffney’ s reported statement that hewould



“follow up” on arequest to discuss increasing the limits of the plaintiff’s exiging insurance policy. No
suggestion may reasonably be read into that statement that Gaffney “believed he could do businessin the
State of Maing’ and “lead Jean Cimon to believe he could sel disability insurance in Maneto aMaine
resdent.” 1d. Evenif it could, however, the act of leading the plaintiff’ swife to believe those things does
not undergird the claims set forth in the complaint.

The plaintiff has not shown that the discovery he requests is likely to generate additiond facts
relevant to the exercise of persond jurisdiction over Gaffney by thiscourt. Hismotiontodlow discovery on
thisissueis denied.

[Il. TheMaotion to Transfer

Asan dternative, the plaintiff asks this court to transfer this case to the Didtrict of Massachusetts
under 28 U.S.C. 88 1406(a) and 1631 rather than dismissng hisclams againgt Gaffney for lack of persond
jurisdiction. Dismissal Oppodtion a 13-15. Venue would be proper in that district because both
defendants appear to beresdents of Massachusetts. Complaint 11 2-3. However, thereisno suggestionin
the record that venue or jurisdiction in this court isimproper asto Guardian.* See generally United States
v. County of Cook, Illinois, 170 F.3d 1084, 1087-89 (Fed. Cir. 1999) (discussing whether transfer of
fewer than all clamsisappropriate under 8 1361). Both statutesinvoked by the plaintiff alow for trandfers
“intheinterest of jugtice” Inlight of my recommendation that Guardian’ smotion for summeary judgment be

granted, asdiscussed below, | conclude that the transfer sought by the plaintiff would not bein the interests

* The plaintiff contends that Guardian “may, in the future, contest jurisdiction” because it “has not filed an Answer.”
Plaintiff’s Reply Memorandum in Support of Plaintiff’s Motion to Transfer, etc. (Docket No. 37) at 1-2. To the contrary,
Guardian’ s predecessor in interest, Berkshire Life Insurance Company, filed an answer in this action on October 30, 2003
(Docket No. 4), by which Guardian is bound, and Guardian may not now contest this court’s personal jurisdictionoverit,
Fed. R. Civ. P. 12(b). See also Steward v. Up North Plastics, Inc., 177 F.Supp.2d 953, 958 (D.Minn. 2001) (mation under §
1406 must be made in answer or by motion before answer; filing of motion for summary judgment also establishes waiver).



of jusice. See, e.g., Danko v. Director, Office of Workers' Comp. Programs, 846 F.2d 366, 368-69
(6th Cir. 1988) (where apped was untimely filed, transfer under 8 1361 not in interests of judtice).
Accordingly, | recommend that the motion be denied.
V. Motion for Summary Judgment
A. Summary Judgment Standard

Summary judgment is gppropriate only if the record shows*that thereisno genuineissue asto any
materid fact and that the moving party isentitled to ajudgment asametter of law.” Fed. R. Civ. P. 56(c).
“In thisregard, ‘materid’ means that a contested fact has the potentid to change the outcome of the suit
under the governing law if the digpute over it is resolved favorably to the nonmovant. By like token,
‘genuineg meansthat * the evidence about thefact issuch that areasonable jury could resolve the point in
favor of thenonmoving party.”” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting
McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
givethat party the benefit of al reasonableinferencesinitsfavor. Nicolov. Philip Morris, Inc., 201 F.3d
29, 33 (1« Cir. 2000). Once the moving party has made a preliminary showing that no genuine issue of
materid fact exigts, the nonmovant must “ produce specific facts, in suitable evidentiary form, to establishthe
presence of atridworthy issue” Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1st Cir.
1999) (citation and internd punctuation omitted); Fed. R. Civ. P. 56(¢). “As to any essentid factua

element of its dam on which the nonmovant would bear the burden of proof at trid, its falure to come



forward with sufficient evidence to generate a tridworthy issuewarrants summary judgment to themoving
paty.” Inre Spigel, 260 F.3d 27, 31 (1st Cir. 2001) (citation and interna punctuation omitted).
B. Factual Background

The gatements of materid facts filed by Guardian and the plaintiff pursuant to this court’'s Loca
Rule 56 include the following undisputed materid facts.

On or about June 28, 1993 Berkshire Life Insurance Company issued to the plaintiff disability
insurance policy number HO320788 (“the Policy”). Statement of Materid Facts of Defendant The
Guardian Life Insurance Company of America, etc. (“Guardian SMF’) (Docket No. 7) 1 1; Plantiff's
Responseto Statement of Materid Factsof Defendant, The Guardian Life Insurance Company of America,
etc. (“Paintiff’ s Responsive SMIF’) (Docket No. 16) 1 1. ThePalicy required premiumsto bepaid at the
defendant’ s home office or to any authorized agent on the first day of each premiumterm. Id. 3. The
Policy stated that, if premiumswere not paid, the Policy would not continue beyond a31-day grace period.

Id. 1 4. The Policy was non-cancelable and guaranteed renewable until the plaintiff reached age 65,
provided that he continued to pay timely premiums. 1d. §15. The plaintiff’ spremium wasdue quarterly. Id.
16.

A premium on the Policy was due on December 28, 2000. Id. {7. The plantiff did not offer
payment of the premium that became due on December 28, 2000 until November 27, 2001. Id. 8. On
November 27, 2001 the plaintiff wrote to the defendant requesting reinstatement of the Policy. 1d. 9.
With hisletter the plaintiff tendered a check for the “tota premium” due. 1d. 10. The defendant refused
to accept tender of the check and returned it to the plaintiff. Id. 111 The plaintiff filed suit in the Maine

Superior Court (Knox County) not before October 1, 2003. 1d. § 12.

10



Guardian clams that on or about November 29, 2000 Berkshire sent the plaintiff a notice of
quarterly premium payment dueon December 28, 2000. [Plaintiff’ s Opposng Statement of Materid Facts
(“Plantiff’s SMF") (included in Plaintiff’s Responsive SMF, starting at 2) 1 19; Defendant The Guardian
Life Insurance Company of Americds Reply to Plantiff’s Opposng Statement of Materid Facts
(“Guardian’ s Responsive SMF’) (Docket No. 27) 1 19. Theplantiff neverreceived thisnaotice. 1d.  20.
Guardian clamsthat Berkshire sent the plaintiff alate payment offer on or about January 28, 2001, which
the plaintiff never recaived. Id. §21. Guardian clamsthat Berkshire sent the plaintiff alapse notice on or
about March 6, 2001, which he never received. 1d. 122. Theplantiff first knew about any problemwith
the payment of his premiums on November 16, 2001. 1d.  24.

C. Discussion

The parties agree that Massachusetts law governs this action. Defendant’ s Motion for Summary
Judgment, etc. (“Summary Judgment Motion”) (Docket No. 6) a 1 n.1; Memorandum of Plantiff in
Oppostionto Motion for Summary Judgment, etc. (“ Summary Judgment Opposition”) (Docket No. 15) a
1. The complaint asserts clams againgt Guardian for negligence, violation of Chapters 93A and 176D of
the Massachusetts Generd Laws, equitable estoppel and breach of contract. Complaint. Guardian
contends that al of these clams are time-barred by section 110B of chapter 175 of the Massachusetts
Generd Lawsor, in the dternative, that the policy was terminated by operation of law when the premium
was not paid within three months following the due date. Summary Judgment Motion at 2. The plaintiff
responds that the statute of limitations onhiscontract claim did not begin to run until he discovered thet the
policy had lapsed and that the statutory limitation on which Guardian relies does not gpply to his other
cdams. Summary Judgment Opposition a 4-9. He does not respond to Guardian’ s alternative argument.

The Massachusetts statute on which Guardian rdlies provides as follows, in rlevant part:

11



No policy of insurance . . ., except a policy which by its terms is
cancellable by the company or is renewable or continuable with its consent, or
except a policy the premiums for which are payable monthly or a shorter
intervals, shdl terminate or lapse for nonpayment of any premium until the
expirdion of three months from the due date of such premium, unless the
company within not less than ten nor more than forth-five daysprior to said due
date, shall have mailed, postage prepaid, duly addressed to theinsured at hislast
address shown by the company’ srecords, . . . anotice showing the amount of
such premium and its due date. Such notice shall so contain astatement asto
the lapse of the palicy if no payment ismade as provided inthe policy. If sucha
notice is not so sent, the premium in default may be paid a any time within sad
period of three months. The affidavit of any officer, clerk or agent of the
company, or of any other person authorized to mail such notice, that the notice
required by this section has been duly mailed by the company in the manner
hereinbefore required, shdl be prima facie evidence that such notice was duly
given. No action shal be maintained on any policy to which this section gpplies
and which has lapsed for nonpayment of any premium unless such action is
commenced within two years from the due date of such premium.

Mass. Gen. Laws Ann. ch. 175 8§ 110B. Guardian’sfirst argument is based on the last sentence of this
datute; its dternative argument is based on the first sentence.

The firgt sentence of section 110B means that an insurance policy that is not cancellable by the
issuing company, as is the case here, Guardian SMF {1 5; Plaintiff’s Responsive SMF 1 5, terminates
automatically, without notice to the insured, “[i]f . . . the outstanding payment is till unpaid three months
from the due date of the premium,” Gaffney v. AAA Lifelns. Co., 4 F.Supp.2d 38, 39 (D. Mass. 1998).
That isthe case here. Guardian SMF 1l 7-8; Plaintiff’ sResponsve SMF 1Y 7-8. The plaintiff’sargument
that heis entitled to the benefit of adiscovery rule dueto Guardian’sfailure to ensure that its premium bill,
late payment offer and notice of lapsereached him at hisnew address, Summary Judgment Opposition at 5-
7, istherefore irrdlevant. Guardian is entitled to summary judgment on the claims for breach of contract
and violation of chapters 93A and 176D (Counts |l and 1V). Gaffney, 4 F.Supp.2d a 40. Similarly, the

plaintiff’s clamsfor negligence in failing to send bills and notices to the plaintiff’s new address, record his

12



new address, “follow established procedures at the returned mail unit, . . . use reasonable measures to
obtain an accurate address’ for the plaintiff, obtain the plaintiff’ snew addressfrom agent Gaffney and obtain
an addressfor the plaintiff “ once the Defendants have undertaken asearch to locate the Plaintiff,” Complaint
1 23 (Count 1), are foreclosed by the fact that the policy terminated by law without any requirement of

notice to the plaintiff. Findly, the plaintiff cannot make an end run around section 110B by claming that
Guardianisequitably estopped to rdly on the plain languageof the statute (Count [11). Thefact that each of

the damsother than that for breach of contract might arguably have adifferent satute of limitationsthan that
imposed by the second sentence of section 110B, asthe plaintiff contends, Summary Judgment Oppostion
at 8-9, isirrdevant because those damsarise out of the dleged falure to notify the plaintiff that he had not
paid hisquarterly premium when due, as he had been doing for seven years, and are not independent of the
policy which terminated by law regardless of the lack of notice.

Theplantiff rlieson Piercev. Massachusetts Acc. Co., 22 N.E.2d 78 (Mass. 1939),id. at 5, to
support his contention thet thefailure to notify him that his premium payment was due when he had become
accustomed to paying on recel pt of such notices should not bar hisclaim for benefits under the policy when
heinfact did not pay the premium. That casewasdecided on July 7, 1939, shortly after section 110B was
first enacted on May 15, 1939, Mass. Gen. Laws Ann. Ch. 175, § 110B, Historical and Statutory Notes,
and does not mention the statute. For that reason aone, the decision cannot provide abasisfor ignoring the
clear, unambiguous language of the statute and the more recent case law interpreting it. Inaddition, the
insurance company in Pierce had deliberately falled to send a premium bill to the plaintiff in hopesthet he
would not send a payment so that it could cance the policy, which led the court to apply equitable
principlesin favor of the plantiff. Pierce, 22 N.E.2d at 80. Thereisno evidencethat Guardian employeda

amilar “sratagem” inthiscase. None of the other Massachusetts caselaw cited by the plaintiff concernsa
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gtuationinwhich falureto pay apremium more than three months after it was due caused termination of the
policy under section 110B.
V. Conclusion
For theforegoing reasons, (i) the plaintiff’ smotion to dlow jurisdictiond discovery isDENIED; (i)
| recommend that the motion of defendant Gaffney to dismiss dl clams asserted againg him be
GRANTED; (jii) I recommend that the plantiff’s motion to trandfer this action to the Didrict of
Massachusetts be DENIED; and (iv) | recommend that the motion of defendant Guardian for summary

judgment be GRANTED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo
review by the district court and to appeal the district court’s order.

Dated this 11thday of March, 2004.

/s David M. Cohen

David M. Cohen

United States Magidtrate Judge
Plaintiff
RALPH J CIMON, Il represented by C. DONALD BRIGGS, 111
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BERKSHIRE LIFE INSURANCE
COMPANY
TERMINATED: 12/23/2003

CHRISTOPHER GAFFNEY

represented by
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